
5 ways the USDA could resolve challenges surrounding ‘bioengineered’ food labels

wo years ago, President Obama signed the National Bioengineered Food Disclosure Law 
(NBFDL) into law, requiring food manufacturers to disclose the presence of bioengineered foods
and ingredients. That law required the U.S. Department of Agriculture to finalize regulations for
the law’s implementation by its two-year anniversary; that deadline passed quietly on July 29,

2018 without any final regulation. 

But the agency has at least been somewhat active. On May 4th, USDA did propose regulations, and it
received more than 14,000 comments from the public (including a written submission by CSPI) before the
July 3rd comment period deadline. Now, the USDA needs to go through those comments, consider them,
and finalize its regulations—a process that will take at least several months. In the interim, it is worth
identifying some of the important decisions the USDA must make, discussing different positions on those
issues, providing CSPI’s take on those issues, and predicting how the USDA might resolve them. In so
doing, it is important keep in mind the sage words of the Nobel Prize-winning physicist, Nils Bohr:
“Prediction is very difficult, especially if it’s about the future.”

Background on the NBFDL

Under the NBFDL, a food manufacturer can choose among three different options to disclose foods or
ingredients that are bioengineered:

 Use text on the product’s package, as specified by the USDA;
 Include a symbol, which will be developed by the USDA, on the package; or
 Add an electronic or digital link (such as a QR code, bar code, or SmartLabel) on the package.
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The NBFDL defines “bioengineering” to mean any food “(a) that contains genetic material that has been
modified through in vitro recombinant DNA techniques; and (b) for which the modification could not
otherwise be obtained through conventional breeding or not found in nature.” It also identifies exemptions
from the disclosure requirements, such as food served in restaurants or similar establishments and food
products from “very small food manufacturers.” As with any law, the devil is in the details. That’s why the
USDA regulations are so important.

Issue 1: What Term to Use:  Bioengineered, Genetically Engineered, Genetically 
Modified, and/or GMO?

T
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What term should be used to describe a product or ingredient that was produced from a bioengineered
organism? In the NBFDL, Congress used “bioengineered,” but it gave the USDA the discretion to allow
other “similar” terms. In its proposed rule, the USDA stated that it considered alternative phrases, but
ultimately sided with only using “bioengineered.” That decision is supported by trade associations
representing different parts of the food industry (e.g., the Grocery Manufacturers Association, Food
Marketing Institute, American Soybean Association, and American Farm Bureau Federation).

Many organizations and food companies (including organic ones) are urging the USDA to allow the use of
other terms, specifically “genetically engineered,” “genetically modified,” and/or “GMO.” Some (Campbell
Soup, for example) argue that “GMO” is the most familiar and preferred term for consumers. Others
(including Stonyfield) argue that there should be consistency among government programs and that
“GMO” is used in the USDA’s National Organic Standards Program. Still others (like the Environmental
Working Group) argued that “bioengineering” is a term associated with the medical field, not food. At the
same time, some comments pointed out that all crops have been “genetically modified” from their
ancestors or that “GMO” can be misinterpreted by consumers who think that a live “organism” is part of
the food.
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The Campbell Soup Company’s GMO label.
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CSPI’s Position: Disclosures should only be allowed to use “genetically engineered” or “bioengineered”
since both are scientifically accurate terms and the FDA uses both of those terms in its voluntary labeling
guidance.

Predictions:

60% chance that the USDA will allow “genetically engineered.”
40% chance that the USDA will allow “genetically modified” or “GMO.”

Issue 2: What Symbol to Use

The NBFDL gives food manufacturers the option of disclosing bioengineered foods using a symbol
instead of text on the package. The USDA proposed three options for the public to comment on:
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reactions varied tremendously. A coalition of a large majority of the food industry preferred the first
symbol. But, many commenters disliked all three symbols because they portrayed GMOs in too positive a
light. Some described the second and third as a “smiling sun” and a “winking face.”

The USDA’s proposal also asked the public whether the symbols should incorporate the word
“bioengineered” in addition to just the letters “BE.” In a poll by the International Food Information Council,
only 23% of consumers said that felt that the symbol alone was the right amount of information, but when
“bioengineered” was added to the symbol, 65% of consumers thought the symbol now had the right
amount of information.

CSPI’s Position:  USDA should require use of a neutral symbol. While none of the proposed symbols are
neutral, the first alternative is the best of the ones proposed.

Predictions: 

Less than 20% chance that the USDA will significantly change the proposed symbols (such 
as eliminating the smile) or develop a new symbol.
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A toss-up which symbol the USDA will pick, though the first has a slight advantage.
80% chance the USDA will allow inclusion of the word “bioengineered.”

Issue 3: Whether to include Highly Refined Ingredients and Products

Probably the most controversial issue is whether highly refined ingredients, such as sugar or corn oil,
should require disclosure. Highly refined ingredients produced from an engineered crop don’t contain any
bioengineered content (DNA or protein) and are biologically and chemically identical to the same
ingredient made from a non-bioengineered crop. The stakes are high. Different stakeholders have
estimated that anywhere from 18% to 78% fewer food products would be disclosed if highly refined
ingredients derived from a bioengineered crop are not included. Those analyses are contrary to USDA’s
finding that exempting highly refined ingredients would have little impact on the number of products that
would require disclosure.

Follow the latest news and policy debates on sustainable agriculture, biomedicine, and other ‘disruptive’
innovations. Subscribe to our newsletter.
SIGN UP

The USDA proposed two options, probably because the food industry is divided. The first option, which is
supported by farmers and developers of genetically engineered seeds, is that highly refined ingredients
should not be disclosed. Those groups argue that highly refined ingredients are not “bioengineered”
because there is strong scientific evidence that they don’t have any measurable DNA or protein. Some
countries with mandatory GMO labeling, including Thailand, Japan, New Zealand, Australia, and
Indonesia, exempt highly refined ingredients for that reason.

The second option is that highly refined ingredients should be disclosed. That position is supported by
many consumer and environmental groups, members of the organic industry, food companies, and food
retailers. They make several different arguments, including:

There is scientific evidence that highly refined ingredients do contain genetic material, even if it is
not readily detectible;
Members of Congress, during debate, stated that the statute was meant to cover highly refined
ingredients and to cover more products than the state laws the statute replaces (which all included
those ingredients);
Consumers expect to know if an ingredient came from a bioengineered crop even if it is highly
refined, and they are interested in information about how the crop was grown.
To be transparent, many food companies will disclose highly refined ingredients voluntarily, which
could lead to consumer confusion if the disclosures aren’t required for all products;
The inclusion of highly refined ingredients will be less disruptive, since at least 38 countries require
mandatory labeling of those ingredients, including major trading partners like the European Union,
the United Kingdom, and Brazil.
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CSPI Position:   The disclosure should Include highly refined ingredients, but the USDA should require
disclosure language which says these ingredients are “derived from bioengineered crops but does not
contain bioengineered materials.”

Prediction:  80% chance that the USDA will require disclosure for highly refined ingredients, but 
without different language.

Issue 4: Whether to Include Gene-Edited Agricultural Products

Should only traditional genetically engineered organisms (i.e., where a foreign gene has been added) be
disclosed, or should disclosure also include products that contain ingredients produced through newer
gene-editing techniques (i.e., using techniques such as CRISPR, where DNA changes can be made
within a species without adding foreign DNA)? The question arises because two terms in the definition of
“bioengineered” need clarification—“conventional breeding” and “found in nature”. How those terms are
defined will determine which breeding techniques trigger disclosure.

The food industry is mostly united in the position that gene-edited products should not require disclosure.
They argue that “conventional breeding” should be defined as methods that take advantage of the existing
potential genetic variability of an organism. If a gene-edited product could have been produced through
conventional breeding, such as chemical mutagenesis, then it should not be subject to disclosure.
Similarly, “found in nature” should be broadly defined to include all types of genetic modification—such as
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deletions, insertions, substitutions, and duplications—if they are within the organism’s own genome (i.e.,
no foreign DNA in the product).

On the other hand, many consumer and environmental groups, and some members of the food industry
(those primarily involved with organic products), have asked the USDA to include gene-edited products.
They rely on statements by Sen. Debbie Stabenow (the ranking member of the Senate Agriculture
Committee) that the law was meant to include gene-edited products, as well as a letter that the USDA’s
general counsel wrote when the law was passed that said the USDA has legal authority to include gene-
edited products. They argue that defining “bioengineering” broadly is consistent with international
agreements whose definitions of GMOs would capture gene-edited products. They also argue that the
definitions of “conventional breeding” and “found in nature” should be narrow, as is the
“classical/traditional plant breeding” definition from the National Standards Organic Board.

CSPI Position: We did not take a position on this issue.

Prediction:  Less than 15% chance that the USDA will include gene-editing.

Issue 5: When Disclosure will Occur

According to the proposed rule, food manufacturers must disclose the presence of bioengineered foods
and ingredients by January 1, 2020, which is the date by which foods must carry the updated Nutrition
Facts label. If the final regulations had been issued on July 29, 2018, food manufacturers would have had
17 months to implement the NBFDL.

As expected, commenters provided a spectrum of views. Those who want an all-encompassing disclosure
rule also want food manufacturers to comply no later than the USDA’s proposed date. But, many food
manufacturers asked for more time. For example, Danone and the Food Marketing Institute asked for 24
months from the publication of the final rule, while Walmart asked for three years.

Regardless of the compliance date, it will take a significant amount of time for the USDA to review the
comments, address the issues, and finalize the regulations. In addition to the big-ticket items discussed
above, there are dozens of details that are essential to a regulation that provides uniform information to
consumers.

CSPI’s Position: We did not take a position on this issue.

Prediction:

100% chance that the USDA will delay the compliance date.
80% chance that the USDA will provide at least 24 months after the final rule’s publication.



We’re newcomers to the world of predictions, so don’t bet the house on these. It’s probably best to heed
Lao Tzu on this matter: “Those who have knowledge, don’t predict. Those who predict, don’t have
knowledge.”

Gregory Jaffe is the director of the Project on Biotechnology at the Center for Science in the 
Public Interest. Follow him on Twitter @JaffeGregory.
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